A WILLIAM J. SCOTT
A ATTORNEY GENERAL
' _ STATE OF ILLINOIS
SPRINGFIELD

» Meemher le, 1'971.' ‘

PILE NO.: §~372

State Blectoral Board S ‘ ‘
Effect of new constitution —

. -

Honora’ﬁle John W, mie
Secrotary of State .
Secxewzky Sbata EBlectoral |
8tata.

Spmingi al.ﬂ. Illinois

Deh: m. mwi.s: E
x have vous! ) stter of Pdcember 2, 1971, wherein

P~gtdte and as Secretary of the

Board I am reguesting your

g the status of the State

& in view of Sect.ion 5 of Aztiele
tttut.ion of 1970.*°

o) Aruele I1X of the Constitution of

/] /1970 reads as follows:

i
G
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"A State Board of Elections shall have general
supervision over the administration of the
registration and election laws throughout the
State. The General hesembly by law shall
detexmine the size, manner of selection and
compensation of the Board. No political
party shall have a majority of members of

the Board.*

: Since July 1, 1971, the effective date of the
qumma constitutional pxwieim. the General Assembly has
@naamd no law relating to "the size, manner of selection
and émemaucm“ of the State Board of RBlections or other-
wise pmwnq for ite activation. Similarly, the General
msmly has not acted to change the composition, duties
ax' raspdmmntws ©of the State Electoral Board as provided
m m k;mw» Code, (Ill. Rev. Stats. 1969, ch. 46, pars.
34»1 at %3 + The duties of the latter body are essentially

,-miaiamial. relating to the receipt of candidates‘ petiuons,
; eesﬁiﬁcatim» to County Clerks of the names of oﬂ:&ms and
canﬁwam to War on primary and generxal meﬁm ballots,
caztiﬁiuaeieu of mmﬁ.natians and elections to office, the

‘?ammas of votes for state and national offices and the like.

/1 /It should also be moted that there are at least 112 other

, separate aleatian authorities in Illinois comieum' of 102

e

County Clerks, | and 10 City Boards of Election mtéimm,
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. all of which a;re‘ concerned with the conduct of elections
and the administration and enforcement of applicable pro-
Qiainns'of The Election Code. Only to a limited extent
their duties may be said to fall under the supsrvision of
ﬁhe State Electoral Board.

Bection 5 of Art&cm xII of the 1970 constitution
waﬁ m«a at first reading on the f£loor of the const&tuuonal
canmt.tm as an amendment to the Report of the Committee
on mnﬁments and Suffrage., The Debatee e‘lem:ly show that
the. &ntem: of the eanvenkiou in providing for the new State
Boa:& cﬁ mectione was to secure consistent interpmtation
and malammmm of the geneyal election mwa as established
__by the vsm:a). Asgenbly. (6th Ill. Const. Con. =~ verbatim

. transcrip&, May 14, 1970). ¥While s.t. seems clm from the

: ,.eebates that the concept of a ss.ngla election authority was

not intandha to euminate the 112 aepamea local election
authorttmw (am Il1, cmst Con, == varbat&m txmcr&m:.
| _,-ng. 5, 1970, p. 281). it ig also evident that it wvas the
" intent of the Convention to have the new Board t-aka over

the respmm&m:;#im of the State Electoral Board. (6th

I1l, Const. Com, == verbatim txénﬁmipt. May 14, 197_(5.»

p. 159). | | |
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Assuning axguendo that the State Board of Elections,
| once acﬁvat@a. will be held to mperaeda and take over the
functions of the State Electoral Board, the queatian r:amains
“whsther the State Board of Elections is now legally existent
| and operative to supplant the State El.eetaml Board., The
essenﬂ.al question is whether said Section 5 is self-executing.
i zt is my eonsidereﬁ 5udgmnt: ghat it is not self-executing
ami. muding mtion of the szal Asgenbly, the State Boarxd
of ml@m. even though namﬁ. in the cpmtiﬁumn. will be
wit.haué iegax existence and Qiﬂwut effect on the status | of
the tstam Electoral Board. |
mie there is a presumption that an a:ovia:.om
of a mwutuum are melf-axmum, 11: a.e one whieh vields
w evmen\ae o£ a contrary intention, : _
_,@_,, v. W (6th cir., 1898), 75 P, 8733 m@,__m 24,
| (1964) ’ censtwatwnal Law §96.) A constitutional prwiaien

 which eontmlaeea and requizes legislation is mot in itself

K sa).f-execntmg\i -‘md cannot become effeet&va \mtu wade 5O by

: :‘:"act.wa of the lagislamm. @.ﬁ.ﬂ& Ve W
 Bank, 151 ni;-- 97). The circumetance that a constitutional
pmia&on may : f‘-f’mnﬂawry. as is Section 5 in ﬂmigmting

a stam Boaxd nﬁ Electim. does not xender the aecuon self~

exacuting. 16 M.e. Juz, 2d. (1964), Constitutional Law £93,
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iz mm ohvious that a Etate scsm:d of Rlecticns
will not exist cither dp jurs or de facto until its merbers
have been selected, its sisoe set and other factors effecting
ito viability, have been determined, all by legislative
ensctment of the General Assembly.,

N Paadmg compliance by the wgislawm with the
m&a}'xza of Section 5, for a State Baé&rdi of Elections, the
mmwsu be a name or designation only and s.aéés;m 5 will
have m offect on the existing legislation éaxadw to com=
poaﬁ.ti?m; duties and x’aspomabuxuen of the s@m Electoral
Bozaé:d; It is w@n asbabuahed that a. comtiwtioml amend-
nent w’hich is not aelf-executing does not affect existing
lagi.slatmn until the anactmant of the xequired 1eg$.s1atwn
to put. the amendment into effeet. g_m v. Board of Tex
w. 141 Chio Bt. 563, 49 N.E.2d 674.

‘ a&y comlusi.on that the State mecwzal Board con-
’ tinues as a_da_jm body, without inpairment, pending
lagislative. mplementauon of Bection 5 is also styongly
- "supperted by secuon 9 of i:he Transition Schedule of the
1970 CQnsut.uemn. which mads a8 fonwsa
"m r&ghts and duties of all public bodies shall
:emam as if this Constitution had not been adopted
with the exception of such changes as are contained
in thie Constitution. All laws, ordinances,

regulations and rules of court not contrary to,
or inconsistent with, the provisions of thie




Honorable John W. Lewis -6

Constitution shall remain in force, until they

- ghall expire by their cwn limitation ox shall be
- altered or repealed pursuant to this Constitution.
- 'The valldity of all public and private bonds,

-debte and contracts, and of all suits, actions and

rights of action, shall continue as if no change

had taken place. All officers filling any office
by election or appointment shall continve to
exercise the duties thercof, until thelir offices
shall have been abolished or their successors
selocted and qualified in accordance with this

Constitution or laws enacted pursuant memto.

Unti.l_ guch time as them is an exs,st&ng. and func~
tioning Btate Board of Glections following action by the
General Méembly. the State Electoral Board mmaim in
existence and ail laws pertaining thereto will remain in
forca am‘.! cannot be viewed as contirary to or inconeistent
with the provis&mm of the Constitution.

- The purpose of the Transition Schadule is €O pro-
vide for the change-over frem the old Constitution to the
new one and to obviate confusion which othexrwise would arise
~ during the transitional period. To interpret either Section 9
of the Transition Schedule or Section 5 of Article III as
terminating the State Electoral Board before the General
Agpembly has given 1ife to the new Boord, would not only

‘result in great confusion hut would be sbsurd. Any such
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interpretation would violate fundamental criteria of c::a«-

sututwnal comuuctian.

3 Very trui_y yours,

"ATTORWEY GENERAL




